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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 94  of 2014 (I) 

 

 Md. Dulal Uddin Khan 
 Son of Md. Arsad Khan 
 R/O vill. Bhalukjarani. 
 P.O. Khalihamari 
 P.S. Tezpur. 
 Dist. Sonitpur, Assam..........................Claimant.  
 
   -Versus- 
 

1.  Md. Tafajjul Islam 
S/O Abdul Hasim 
Vill- Koroioni 
P.O. & P.S.- Tezpur.  
Dist. Sonipur, ASSAM 

 ( Owner of the vehicle) 
2. Md. Dulaluddin Khan  

Son of Md. Arsad Khan 
 R/O vill. Bhalukjarani. 

 P.O. Khalihamari 
 P.S. Tezpur. 
 Dist. Sonitpur, Assam 
( Driver of the vehicle ) 

 
3.  National  Insurance Co. Ltd. 

 Branch office  Motilal Neheru Road(Ghy) 
 Policy No. 200201/31/13/620000715 
 Valid up to 02-05-2014    ..............Opposite parties. 
 
 

ADVOCATES APPEARED 

 

For the claimant   :- Mr. S. Khan, Advocate. 

For the O.P. No. 1 & 2 :- Ex-parte. 

For the O.P. No. 3  :- Sri P. Kakati, Advocate. 
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Date of Argument   :-11-08-2017 

Date of Judgment   :-29-08-2017. 

 

    J U D G M E N T 

 

 The claimant Md. Dulal Uddin Khan filed an application u/s- 166 of M.V. 

Act 1988 claiming compensation for the injury sustained by him in a motor 

vehicle accident. 

1. The brief fact of the case is that on 22-01-2014 at around 11-30 A.M. the 

claimant was proceeding with his motor cycle of his employer bearing No. AS-

12J/1247 towards Chatai from Bhalukpung to bring goods for the shop of his 

employer. When he reached Chatai, suddenly the said vehicle bearing No. AS-

12J/1247 dashed with a big bolder and it capsized. Due to the alleged accident, 

the claimant sustained grievous injuries on his person and his left leg has been 

fractured. After the accident some local people brought the claimant to Kanaklata 

Civil Hospital, Tezpur and he has been referred to Dispur Hospital wherein he 

was admitted for a long time. The accident took place due to mechanical defect 

of the vehicle bearing No. AS-12J/1247. 

2. On receipt of the information about the accident, one GDE was made vide 

Chariduar P.S. GDE No. 409 dtd. 22-01-14. At the time of accident, the vehicle 

was insured with National Insurance Co. Ltd. vide Policy No. 

200201/31/13/620000715 Valid up to 02-05-2014. Through the claim petition the 

claimant claimed for compensation amounting to Rs.5,00,000/-( Rupees five 

lakhs) only for the injury sustained by him in a motor vehicle accident.  

3. On receipt of the notices, the O.P. No. 3 i.e. National Insurance Co. Ltd. 

has submitted their written statement wherein it is alleged that as per claim 

petition the alleged accident took place due to mechanical defect. The claim is 

made u/s- 166 of M.V.Act. The claimant himself is the O.P. No. 2 who happened 

to be a businessman. He met with an accident while used of a vehicle owned by 

the O.P. No. 1. Hence, claimant is not covered as a third party and O.P. No. 3 is 

not liable to pay any compensation to the owner of O.P. No.1 as the claimant 

O.P. No. 2 stepped in to the shoes of the O.P. No. 1 and the liability of the 

insurer is limited only to death or of permanent disability of the insured and 

prayed to dismiss the claim petition with cost.   
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4.  On the pleadings aforesaid, following issues were framed-  

1. Whether the accident occurred due to rash and negligent driving by 

the driver of the vehicle bearing No. AS-12J/1247 on 22.1.14 at about 

10-20 P.M.  and whether the claimant sustained  injury due to the 

alleged accident ?  

2. Whether the claimant is entitled to get any compensation and if yes, 

from whom and to what extent?  

5. I have heard argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 

Issue No. 1 a nd 2  

6. The claimant was examined in the case as CW-1, who deposed in his 

evidence that on 22-01-14 at about 11.30 A.M. he was proceeding with a motor 

cycle of his employer Md. Tafazul Islam towards Chatai from Bhalukpung. When 

he reached near Chariduar Balipara Bhalukpung Raod, suddenly  due to some 

mechanical defect the said motor cycle dashed with a big bolder  and the said 

vehicle capsized. He sustained grievous injuries on his person including fracture 

of his left hand. After the accident he was taken to Kanaklata Civil Hospital and 

thereafter Baptist Christian Hospital and as his condition was critical, he has been 

referred to GMCH but he had admitted to Dispur Hospital on 23.1.14 wherein he 

was treated and discharged on 3.2.14. The CW-1  also stated that operation was 

done on his left hand and doctor fitted plate and screw in the fractured area and 

due to such injures he was unable to do his physical  pursuit properly. He has 

been physically disabled due to the alleged accident. He spent about Rs 

1,50,000/- for his treatment.  

7. The claimant has exhibited the following documents; 

Ext. 1 Form 54. 

Ext. 2 discharge certificate of Kanaklata Civil Hospital. 

Ext. 3 discharge certificate of Dispur Hopsital. 

Ext. 4 prescription. 

Ext. 5 to 5(15) are Ultra Sound report , X-ray report, Laboratory and ECG.  

Ext. 6 to 6(12) money receipt. 

Ext. 7 to 7(45) are cash memos.  
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Ext. 8 to 8(22) are prescriptions. 

Ext. 9 salary certificate. 

8. In his cross-examination CW-1 has replied that he was plying the motor 

cycle and the accident occurred. The accident occurred under Chariduar P.S. 

near Assam Arunachal Pradesh border. The place of occurrence is about 50 K.M.  

away from Tezpur. As per direction of O.P. No. 1 he took his motor cycle in 

which he was travelling towards Chatai.  

9. Ext. 1 is the accident information report from which it reveals that an 

accident occurred on 22.1.14 at Balipara Bhalukpung Road near Satai. Time is 

not mentioned in Ext. 1. As per claim petition the occurrence took place at about 

11.30 A.M. On the body of the claim petition in col. No. 8  the time of occurrence 

mentioned as 11-20 P.M. In evidence of affidavit the claimant also stated that 

the occurrence took place on 11-30 A.M. There is no clarification from the side of 

the claimant why the time of occurrence mentioned wrongly in the claim petition. 

The claimant did not file any petition praying for amendment or to correct any 

mistake in his claim petition. As Ext.1 is silent regarding time of occurrence, it 

creates some doubt in respect of accident occurred on the relevant date.  

10. It is seen that the claimant has filed a claim petition claiming 

compensation u/s- 166 of M.V. Act. A close reading of section 165(i) and 166(i) 

of the M V Act  and the principles laid down  indicates that a person who suffers 

wrong or injury due to fault of any person in connection with use of a vehicle is 

entitled to claim compensation . In a case filed U/S- 166(i) M V Act, the claimant 

is required to prove rash and negligent driving of the offending vehicle or fault of 

the vehicle. There is no difficulty in understanding that a person claiming 

compensation U/S- 166 M.V. Act is required to establish fault or negligence, or 

default of the driver of the concerned vehicle or the fault or negligence of the 

owner. Because, the scheme U/S- 166 M V Act is based on fault liability. In the 

absence of evidence regarding fault or negligence on the part of the owner or 

the driver, the claimant cannot get compensation u/s-166 of the M V Act. As 

indicated above, existence of wrongful act including default on the part of the 

owner of the vehicle is necessary for succeeding in a claim petition filed under 

section 166 of M.V. Act.  

11. In view of the prescribed statutory provision of law in order to determine 

the entitlement of the claimant of the present case, it is necessarily examined as 
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to whether the accident took place due to any default or negligence of the owner 

of the vehicle or whether the accident took place due to fault or negligence of 

the driver himself. 

12. In the case of New India Assurance Co.Ltd.  Vs. Gulabchand Chorasya, 

reported in 2011(I) TAC 577(P&H) ( supra)  the Learned Single Judge of the 

Punjab and Haryana High Court held that in an application made u/s- 166 of M.V. 

Act if the claimant is the representative of the driver , then the driver must not 

be a tortfeasor. In such a case if the driver is not at fault then the claim u/s- 166 

of M.V.Act will be maintainable.  

13. A Division Bench of the High Court of Karnataka in the case of Appaji, 

reported in 2005 (1) TAC 994 (Karnataka) relying on the decision  of the 

Supreme Court held in the case of Minu B Mehta Vs- Balkrishna Ramchandra 

Nayan & Another  1977 ACJ 118 observed that it was necessary to prove the 

fault of the owner or driver of the vehicle for getting  compensation.  

14. In the said case, the Supreme Court held that- the concept of owner’s 

liability without any fault or negligence was opposed to the basic principles of 

law. As indicated by the Division Bench section 163-A which has been brought by 

the amendment Act 54 of 1994, w.e.f. 14.11.1994, as against the fixed minimum 

interim compensation awardable on the principle of no fault under section 140 of 

M.V. Act which merges, in terms of section 141 M.V. Act in the final award to be 

made on the basis of fault liability u/s 166of M.V. Act.  

15. The non-obstate clause in Section 163-A indicates the intention of the law 

maker to provide compensation with the basis of predetermined formula without 

requiring proof of negligence. Section 163-A is an exception to the provision of 

fault liability prescribed by section 166 of M.V. Act. Under section 163-A a victim 

is entitled to get compensation even for his own liability, but not under section 

166 of M.V. Act.  

16. For seeking compensation u/s- 163-A fault or negligence are not essential 

criteria to be proved. This section covers the accident which takes place even 

due to the negligence of the victim. The law in this regard has been laid down by 

the Apex Court in the case of Deepak Girishbhai Soni & Ors –vs- United India 

Insurance Co. Ltd. The Supreme Court observed as follows- 

17. “ In Section 163-A the expression notwithstanding anything contained in 

this Act or in any other law for the time being in force” has been used which 
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goes to show that Parliament intended to insert a non obstante clause of wide 

nature which would mean that the provisions of section 163-A would apply 

despite the contrary provisions existing in the said Act or any other law for the 

time being in force. Section 163-A of the Act covers cases where even negligence 

is on the part of the victim. It is by way of an exception to section 166 and the 

concept of social justice has been duly taken care of” 

18. In view of the above decision a claimant seeking compensation u/s- 166 

of M.V. Act is duty bound to prove negligence, fault or lapse on the part of the 

owner.  

19. In the case of New India Assurance Co. Ltd. Vs- Murise Sangtem &  Ors. 

reported in 2005 (Suppl.) GLT 302, it was held that  in a case filed u/s- 166 of 

M.V. Act the claimant who failed to prove the fault, would not be entitled to get 

compensation u/s- 166 of M.V. Act. 

20. In the case of Oriental Insurance Co. Ltd. –Vs- Vanlalhliri & Anr. reported 

in 2007(4) GLT 575, it was held that in a claim case made u/s- 166 of M.V. Act  

the claimant is required to prove the existence of negligence on the part of the 

driver of the offending vehicle.  

21. In the case of United India Insurance Co. Ltd. –Vs- Bhupender Singh & 

Ors. reported in 1996(1) TAC 415, the court held that a person cannot initiate 

action for his own fault under section 166(i) of M.V. Act. Such a person can 

approach a claims Tribunal u/s- 166 of M.V. Act if he accuses other person of 

doing civil wrong to him. 

22. In the case of Jayashri Vijayasinghrao Khalate & Ors. –Vs- Bhagivatlal 

Attarchand & Ors.  reported in 1996 (1)  TAC 513, it has been held that  

application u/s- 166 M.V. Act is not maintainable  at the instance of the person 

for whose fault the accident took place.  

23. In the case of New India Assurance Co. Ltd. –Vs- Phelishsa Bakai  &  Ors.  

reported in 2006 (1)  GLT 282, it was held in a case filed u/s- 166 M.V. Act  it 

must be shown  that there was fault or negligence or default of the offending 

vehicle.  

24. In the case of Oriental Insurance Co. Ltd. –Vs- Meena Variyal & Ors.  

reported in AIR 2007 SC 1609, the Supreme Court held that- in a case filed u/s- 

166 M.V. Act, the claimant must prove negligence of the driver or the owner of 
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the vehicle. In a claim case filed u/s- 166 M.V. Act to hold the owner liable to pay 

compensation vicarious liability must be proved.  

25. In the case of Ravi Kapur –Vs- state of Rajasthan  reported in 2012(9) 

SCC 284, the Supreme Court held that  the existence of negligence , in a 

vehicular accident can be gathered  from  the  attendant circumstances. The 

Supreme Court observed as follows -  

 “ Negligence means omission to do something which a reasonable and 

prudent guided by  the considerations which ordinarily regulate human affairs 

would do or doing something which a prudent and reasonable person guided by 

similar considerations would not do. Negligence is not an absolute term but is a 

relative one it is rather a comparative term. It is difficult to state with precision 

any mathematically exact formula by which the negligence or lack of it can be 

infallibly measured in a given case. Whether there exists negligence as per se or 

the course of conduce amounts to negligence will normally depend upon the 

attending and surrounding facts and circumstances which have to be taken into 

consideration by the court . In a given case, even not doing one was ought to do 

can constitute negligence”. 

26 Ld. Counsel for the claimant has argued before me that the gratuitous 

passenger in transport vehicle including motor cycle can have covers only when a 

comprehensive policy or extended policy as much possible to issue has been 

available by the owner of the vehicle. Repudiation of claim by the insurer on the 

ground that the motor cycle was driven by the claimant who is not a paid driver 

and he was employed by the insured, an accident occurred during the course of 

employment. Insurance company is liable to pay compensation to the claimant.  

 In support of his submissions Ld. Counsel placed reliance on some case 

laws- 

1. TAC 2009 (3) 216. 

2. TAC 2009 (1) 122. 

3. TAC 2002 page 757. 

Ld. Counsel for the claimant has also submitted some other case laws- 

1.  2010 (4) 26 (SC) 

2. 2011(1) GLT 309 . 
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     Both the cases are related  to the provision u/s- 163(A) M.V.Act, as such, 

not applicable in the instant case. The other citation as referred above will also 

not help the claimant who has failed to establish any fault or negligence of the 

owner relating to the accident.  

27. In the case in hand, the claimant was riding the motor cycle of his 

employer at the time of accident. According to the claimant the accident took 

place due to mechanical defect. No other vehicle was involved in the accident. 

There is no allegation regarding negligence on the part of the owner or the 

vehicle was driven in a rash and negligent manner which is the main ingredient 

u/s- 166 of M.V. Act. A person claiming compensation u/s- 166 M.V. Act  is 

required to establish fault or negligence or default  of the driver  of the 

concerned vehicle or the fault or negligence of the owner, which is lack in the 

instant case. But to be entitled to get compensation u/s- 166 M.V. Act from the 

owner of the vehicle, his negligence or vicarious liability must be proved. The 

driver  who sustained injures or his legal representative, for the death of the  

driver in connection with a vehicular accident which took place due to fault or 

negligence of the driver are not entitled for compensation in an application u/s- 

166  of M.V. Act. In such a case, the claimant must prove fault of the owner of 

the vehicle. The principle of volenti non fit injuria i.e. harm suffered voluntarily 

does not constitute legal injury and not actionable .No person can complain of 

the injury or loss to which he exposed himself having knowledge about risk or 

danger and for undertaking such act with free will.  

28. As provided u/s- 165 of M.V. Act claim for compensation in respect of 

accident involving death or bodily injury out of use of a motor vehicles can be 

made u/s- 163-A M.V. Act .Therefore, the facts that a person died or sustained 

permanent disability in connection with a vehicular accident are sufficient to get 

compensation u/s- 163-A M.V. Act. For which no negligence, wrongful act or 

default is required to be proved against the owner of the vehicle. But  to get  

compensation u/s- 166 of M.V. Act the accident must be  of the nature  satisfied 

under sub- section (1) of section 165 M.V. Act . As indicated above, existence of 

wrongful act including default on the part of the owner of the vehicle is 

necessary for succeeding in a claim petition filed u/s- 166 of M.V. Act.  

29. As found from the above discussed evidence on record, the accident took 

place due to fault  or negligence of the driver himself and there was  no fault or 
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negligence on the part of the owner. Hence, the claimant is not entitled to get 

compensation u/s- 166 of M.V. Act. in as much as the claimant has also failed to 

establish any fault or negligence of the owner. Hence, the claim u/s- 166 of M.V. 

Act is not maintainable.   

30.  Hence, issue No. 1 and 2 are decided in negative.   

  

   O   R  D   E   R 

 

31. In the result, claim petition is dismissed. There is no order as to cost.  

Given under my hand and seal on this 29th day of August, 2017. 

 

Dictated and corrected by me. 

           
               ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.             Sonitpur, Tezpur.  
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                                 A N N E X U R E 
 
1.Witness of the Claimant: 
 

(i) Md. Dulal Uddin Khan, 

2. Witness of the Defence:  
 
3.Claimant’s Exhibits: 
 

Ext. 1 Form 54. 

Ext. 2 discharge certificate of Kanaklata Civil Hospital. 

Ext. 3 discharge certificate of Dispur Hopsital. 

Ext. 4 prescription. 

Ext. 5 to 5(15) are Ultra Sound report , X-ray report, Laboratory and ECG.  

Ext. 6 to 6(12) money receipt. 

Ext. 7 to 7(45) are cash memos.  

Ext. 8 to 8(22) are prescriptions. 

Ext. 9 salary certificate. 

4.Exhibits of the defence. 
 
      None. 
 

(M. Nandi.) 
   Member 

     MACT, Sonitpur, Tezpur 
 
 
 
 

 

 
 


